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PREPARATION WITHIN AS WELL AS 
WITHOUT—A SUGGESTION TO THE 
PRESIDENT AND CONGRESS. 


It will not be to the real interests of this 
country for Congress to ignore the Ameri- 
can Bar Association’s program for the sim- 
plification of federal procedure at the’ pies- 
ent session. While it was convoked pri- 
marily to act upon war measures, undoubi- 
edly sufficient time will be found to pass 
the Procedure Bill, inasmuch as it has been 
under consideration for six years and every 
member of Congress has had opportunity 
to give it all necessary thought in the light 
of thousands of communications from the 
best educators, lawyers and judges of this 
country. The National Association of 
Credit Men and other large organizations 
have most creditably conveyed to their rep- 
resentatives the desire and determination to 
bring about this internal reform. 

The thought desired to be conveyed is, 
that while protection from outside enemies 
is of paramount importance, protection 
from inside enemies can hardly be classed 
as of secondary importance. One of the 
worst enemies to popular government is a 
slow, inefficient and expensive dispensation 
of justice. It eats away the confidence of 
the average man in the courts and obviously 
in all government. A symptom of this un- 
rest was the “recall of judges.” . This was 


_allayed chiefly through the promise made 
* by representative men that Congress would 


soon afford relief by enacting the Ameri- 
can Bar Association’s program. 

Confidence was restored by the faith of 
the people in the unselfish act of their law- 
yers and law teachers in setting to work to 
perfect the plan, but the profoundest im- 
pression was made by the unanimity with 
which the judges and lawyers patriotically 
accepted it, in the interest of the public 


welfare, although they did not all agree in 
detail. 





For these reasons an earnest call is now 
made to the President and to Congress 
heartily to approve preparedness against an 
insiduous inside enemy, while it is perfect- 
ing preparedness from avowed outside ene- 
mies. The most perfect protection of the 
body will not preserve the life of a human 
being if the even flow of the blood in his 
system be clogged or congested. Death 
would result from internal disintegration. 


Just as there must be co-operation be- 
tween preparedness against assault upon 
both the outer and inner man, so there must 
be co-operation between preparedness for 
war and preparedness for the administration 
of justice. Let Congress do everything in 
its power to justify the coming sacrifice of 
life and fortune on the altars of patriotism 
in a war to protect and forever perpetuate 
this great country—the real cradle of lib- 
erty, remembering that liberty dies when 
the administration of justice ceases to be a 
reasonable certainty. Might and not right 
then becomes the measure of civil liberty 
and property rights. T. W. S. 





FOREIGN CORPORATION SUED ON CAUSES 
OF ACTION ARISING ELSEWHERE 
UNDER SERVICE MADE ON STATE 
OFFICER. 


In Pennsylvania F. Ins. Co. v. Gold 
Issue M. & M. Co., 37 Sup. Ct. 344, it was 
held that there was no denial of due 
process of law by a state court holding 
that a power of attorney filed with a 
state superintendent of insurance con- 
senting to service on him as long as an 
insurance company executing the power 
should have any liabilities outstanding 
in the state applied to a cause of action 
arising outside of the state, this power 
being given as a prerequisite to obtain 
a license to do business in the state. It 
was contended that this construction 
amounted to a denial of due process of 
law. 
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Justice Holmes said: “The construction 
of the Missouri statute hardly leaves a 
constitutional question open. The de- 
fendant had executed a power of attor- 
ney that made service on the superin- 
tendent the equivalent of personal ser- 
vice. If by a corporate vote it had ac- 
cepted service in this specific case there 
would be no doubt of the jurisdiction 
of the state court over a transitory action 
of contract. * * * It did appoint an agent 
in language that rationally might be 
held to go that length. The language 
has been held to go that length and the 
construction did not deprive the defend- 
ant of due process of law, even if it took 
the defendant by surprise, which we have 
no warrant to assert.” There are then 
cited state cases which show similar 
construction of like statutes. There are 
also referred to two previous decisions 
of U. S. Supreme Court where it was 
held that, where foreign corporations had 
been doing business in states without 
authority and no agent to receive service 
had been appointed by them, as to these 
service on the agents they should have 
appointed was held ineffective in suits 
where causes of action arose alsewhere. 


Justice Holmes distinguishes them by 
saying: “The case of service by an agent 
voluntarily appointed was left untouch- 
ed. If the business out of which the ac- 
tion arose had been local, it was admit- 
ted that the service would have been 
good, and it was said that the corpora- 
tion would be presumed to have as- 
ented. * * * But when a power actually 
is conferred by a document, the party 
executing it takes the risk of the inter- 
pretation that may be put upon it by the 
courts. The Eliza Lines, 199 U. S. 119, 
130, 131, 4 Ann. Cas. 406.” 


We believe it true that a question of 
constitutionality cannot be raised upon 
judicial construction, but we do not 
think a court may hold a statute may 
be mistakenly held to apply to what it 





could not directty embrace. If the stat- 
ute attempted squarely to embrace this 
kind of a case it would not be valid, 
though, if the corporation accepted it, 
that would relieve unconstitutionality as 
to it. And if a court construed a plain 
statute wholly out of its sense, yet there 
is lack of due process of law, because a 
party takes the risk of interpretation of 
the courts. But if there is only jurisdic- 
tion conceded as to particular things, why 
should one over whom there is no general 
jurisdiction be deemed to take the risk 
spoken of? Construction by courts as to 
those over whom there is general juris- 
diction would seem to be different than 
as to those over whom jurisdiction is 
limited. 


It is to be noticed that Justice Holmes 
does not, as it seems to us, touch this 
question. He does say that “if it (the 
company) had appointed an agent au- 
thorized in terms to receive service in 
such cases,” there would be no doubt of 
jurisdiction in the state where it was 


sued. He does not say if the statute had 


similarly declared it would be valid. The 
implication from the cases that he dis- 
tinguishes is that it would not be; or if 
valid, it would be because of the power 
of the state to impose any conditions it 
saw fit on the corporation doing busi- 
ness in the state. It could protect as to 
causes of action wheresoever arising. 


Nevertheless, we think that the rule 
of a constitutional question not be-. 
ing predicable on judicial construction 
applies only in cases where the party 
complaining of the construction is sub- 
ject to the jurisdiction, not specially, but 
generally. The party being there in a 
special way is no more supposed to be 
present otherwise, than if he were not 
present in any sense. He has nothing 
whatever to do with judicial acts there as 
judicial acts, but he has the right te com- 
plain of any acts which violate his con- 
titutional rights. 
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NOTES OF IMPORTANT DECISIONS. 


MASTER AND SERVANT—SUPERINTEND- 
ENT OF FACTORY, THOUGH VICE-PRINCI- 
PAL, RECOVERING UNDER SAFEGUARDING 
MACHINERY STATUTE.—In Bowersock Vv. 
Smith, 37 Sup. Ct. 371, Smith, the superin- 
tendent of a factory, was shown to have been 
killed by unguarded dryer rolls. Evidence was 
introduced to show that when he was employed 
as superintendent, it was stipulated as a condi- 


tion of employment that he should have com- 


plete charge of the factory and place guards 
on the machinery, where needed for protection 
of employes. The safeguarding of the dryer 
rolls was shown to be impracticable. His legal 
representative recovered a judgment for his 
death, which was sustained by all courts, in- 
cluding U. S. Supreme Court. 

The court, ‘in speaking of validity under 
police power of the state of statute for protec- 
tion of employes in hazardous occupations and 
its abolition of the doctrines of assumption of 
risk, contributory negligence and fellow servant 
relation and putting on defendants the burden 
of proof to show compliance with the statute, 
says: “While not directly disputing these prop- 
ositions and conceding that the Kansas statute 
contains them * * * nevertheless it is insisted 
that the construction placed upon the statute 
by the court below causes it to be repugnant to 
the due process of law clause of the Fourteenth 
Amendment. This contention is based alone 
upon the ruling made by the court below, that 
under the statute the deceased had a right to 
recover, although he had a contract with the 
owner to provide the safeguards, the failure to 
furnish which caused his death—a _ result, 
which, it is urged, makes the owner liable and 
allows a recovery to the employe because of 
his neglect of duty. We think this contention 
is without merit. It is clear that the statute, 
as interpreted by the court below—a construc- 
tion which is not challenged—imposed a duty 
~ as to safeguards upon the owner which was 
absolute and as to which he could not relieve 
himself by contract. This being true, the con- 
tention has nothing to rest upon, since, in the 
nature of things, the want of power to avoid 
the duty and liability, which the statute im- 
posed, embraced all forms of contract, whether 
of employment or otherwise, by which the posi- 
tive commands of the statute would be frus- 
trated or rendered inefficacious.” 

And yet there would seem to be some 
semblance of a distinction between one in au- 
thority, as was this superintendent, and one 
working under him agreeing about machinery 





remaining unguarded. The superintendent 
seems as to such to be not an employe, but 
merely an alter ego of the employer. Therefore, 
it would look like he sets in motion that which 
kills him, when it should not have been set in 
motion, and that he sets it in motion for his 
own and not for the employer’s purposes. He, 
therefore, claims relief for an injury done to 
himself by himself. If it were an individual 
owner doing this, there could be no one toclaim 
damages against, and a corporation can only 
act by its agents. If they are principal agents, 
it is as if the corporation itself were acting. 


STARE DECISIS—RULE AS TO CONSTI- 
TUTIONAL QUESTIONS.—In State v. Brant- 
ley, 74 So. 662, decided by Supreme Court of 
Mississippi, we confess to being a little doubtful 
about what the per curiam opinion means. 


In discussing the question whether amend- 
ments under the initiative and referendum shall 
be submitted so as to be voted on separately, 
the court said: “The solution of this question 
will be largely determined by whether we ad- 
here to the liberal and common sense interpre- 
tation put upon § 273 in State v. Jones, 106 Miss. 
522, or whether we return to the strict and 
narrow interpretations put thereon in State v. 
Powell, 74 Miss. 543. That it is our duty to 
adhere to the ruling in the former case we en- 
tertain no doubt, not only for the reason that 
an interpretation once upon a constitution 
should be thereafter adhered to, unless mani- 
festly wrong and mischievous in effect, but for 
the further reason that it is one of the funda- 
mental canons of construction that constitutions 
should receive a liberal interpretation to the 
end that the will of the people therein expressed 
may have full and complete operation.” 


There seems some confusion here whether 
“former case” means “former” as in order of 
reference, or “former” chronologically speaking 
—in other words, whether the Jones or the 
Powell case was the one that was liberal or 
narrow in the opinion of the court. If the 
Jones case was the liberal case, then the Powell 
case should be declared to be “manifestly 
wrong.” And, further, if the Jones case is 
called the liberal one, then the final clause of 
the excerpt beginning with “but further,” seems 
wrongly applied. 

But as the opinion appears to uphold the 
Jones case, there seems a distinction as to stare 
decisis not resting on a very satisfactory basis. 
In other words, it may be a matter of individual 
view whether a prior decision was a “liberal 
and common sense interpretation,” or other- 
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wise. Liberality is something like someone 
said about doxies—‘orthodoxy is what I be- 
lieve and heterodoxy is what you believe.” And 
as to common sense, we remember that Judge 
Joseph Lumpkin — venerabile nomen — of 
Georgia, once said that “common sense is the 
rarest of all senses, but which each one of us 
thinks he has.” It may be, too, that “strict and 
narrow interpretation” presents a disputable 
proposition, though we admit that “technical” 
is more exclusive. 


—_- 


CONSTITUTIONAL LAW—LESSOR RAIL- 
ROAD JOINED WITH LESSEE IN SUIT FOR 
TORT BY LATTER.—In Chicago & Alton R. 


Co. v. McWhirt, 37 Sup. Ct. 392, U. S. Supreme’ 


Court holds that there is no impairment of the 
obligation of charter or contract nor denial of 
equal protection of law in a statute making a 
lessor railroad and its lessee jointly liable with 
its lessor for actionable tort by the latter in 
operation of the railroad, the statute being in 
force at the time of the lease, notwithstanding 
an amendment to the charter authorized such 
a lease. 


The court said: “In invoking the contract 
clause, the Missouri (domestic) company goes 
upon the theory that the special acts constitut- 
ing its corporate charter broadly authorized it 
to lease its property to any other railroad com- 
pany upon any terms which might be agreeable 
to both, and that, in the absence of a reserva- 
tion of power to alter and amend or repeal 
the charter, a later statute qualifying the au- 
thority to lease, or attaching any conditions to 
its exercise—as by making the company. liable 
for the torts of the lessee committed in con- 
ducting the road—necessarily impairs the obli- 
gation of the contract. While not doubting that 
any lawful contract contained in the charter is 
within the protection of the clause invoked, we 
find nothing in the charter respecting the lia- 
bility of the Missouri company for torts com- 
mitted by another company to which it commits 
the operation of the road under its lease. That 
subject is not dealt with in the charter in any 
way. The provision that the leasing may be 
upon such terms as are mutually agreeable to 
the parties is not in point, for it obviously 
relates to matter which appropriately can be 
left to the lessor and lessee, such as their rights 
and duties as between themselves, and not to 
matters of public concern, such as the rights of 
third persons to recover for injuries sustained 
through the operation of the road under the 
lease. As to the latter, we think it is plain that 
no contract was intended or made by the state 
and that the matter remained open to legisla- 





tive action when the provision in the act of 
March 24, 1870, was adopted.” 

Something then is said about the statute not 
being inherently arbitrary and, therefore, not 
assailable upon the other grounds. 

This case evidently regards the rule of strict 
construction of charters, especially to com- 
panies of a public character and subject to 
regulation. The charter contract was sought 
to be enforced as creating an exception from 
this principle, instead of endowing it with a 
special privilege, which itself should be very 
explicit in its terms. 

This case further held that joinder with the 
lessee, a non-resident corporation, did not pre- 
sent a separable controversy so as to authorize 
removal to a federal court for diversity of cit- 
izenship. 


COMMERCE — REBILLING OF LOCAL 
SHIPMENT SO AS TO BECOME INTER- 
STATE.—In Eardale v. Atchison, T. & S. F. 
Ry. Co., 164 Pac.*164, decided by Kansas Su- 
preme Court, it was held, that where a ship- 
ment of horses originated in Missouri with 
destination Kansas City in that state, but 
while enroute, shipper decided to send the 
shipment to a point in Kansas by rail instead 
of driving them to the destination intended, 
it became an interstate shipment notwith- 
standing rebilling was by another carrier from 
a point in Kansas. 

Plaintiff relied on Ry. Co. v. Texas, 204 U. 
S. 403, where a reshipment was made from 
one point to another in the same state was de- 
clared to be local, because the interstate ship- 
ment had wholly ceased. 

And also on Ry. v. Iowa, 233 U. S. 334, 
where a coal company in Iowa received coal 
from Illinois over various railroads and plac- 
ing it on an interchange track reshipped it to 
customers in Iowa, also held to be local. 

It was said: “Neither of the cases cited gov- 
erns this controversy. It is well settled that 
the essential character of commerce, as dis- _ 
closed by all the facts and not its incidents, 
such as local or through bills of lading, deter- 
mines its character as interstate or otherwise. 
In this instance Kansas City was at no time 
the destination of the horses any more than 
it was the destination of the household goods 
in the same car. All the articles in the car 
were destined from the beginning for Prince- 
ton, (Kansas). To avoid the burdens of in- 
spection, the plaintiff at first intended to 
change the method of transporting the horses 
on arrival at Kansas City, but with the ex- 
ception that the horses were to be unloaded 
there for driving, all the property placed in 








VoL. 84. 


CENTRAL LAW JOURNAL 363 





— 





the car started on a continuous journey, not 
to Kansas City, but to Princeton. On the way 
to, Kansas City, or on arrival there, the plain- 
tiff concluded not to substitute driving for 
tailway transportation of the horses from 
Kansas City to Princeton and the car with its 
original contents proceeded uninterruptedly 
to its previously determined destination.” 

The horses and household goods were dis- 
tinctly separated in the original billing, one as 
local and the other as an interstate shipment. It 
made no difference, therefore, that they were 
in the same car or were the property of the 
same shipper. The shipment of the horses 

ended at Kansas City. A new shipment from 
' there on Kansas territory took place. How- 
soever they come into Kansas territory was not 
owing to any intent of the shipper. If he 
changed his mind, that was a change not ex- 
pressed so far as acts in regard thereto were 
concerned. Certainly his voicing his intent to 
have the horses go from Kansas City by rail 
could have been retracted at the last moment. 

The court says it is the essential character 
‘and not the incidents that control, but it ar- 
gues from many incidents to show this ship- 
ment in its rebilling was interstate. 

When did it become interstate? Certainly 
not when first shipped? And the _ rebilling 
was between two points in Kansas. In saying 
“the car started on a continuous journey” to 
Princeton, this does not mean that it so started 
as to all of its contents. 








AMERICAN JUDICIARY CREATED 

BY WRITTEN CONSTITUTIONS 
AND THEREFORE HAVING NO 
DISCRETION MERELY IN EN- 
FORCEMENT OF LAW. 


Introduction.—There has been ever since 
the United States began to exist, some con- 
flict of view as to the right of a judicial 
officer to exercise discretion in the enforce- 

“ment of law purely ex arbitrio judicis, as 
this obtained at common law. So far as 
federal courts are concerned, a very illu- 
‘Minating opinion by Chief Justice White, 
‘tendered at the last October term of 
the U. S. Supreme Court, and concurred in 
by all of the associate justices, rejects this 
contention.* 


(1) Ex parte United States, 37 Sup. Ct. 72. 





This opinion regards the exceptional 
conditions under which this discretion was 
assumed to have been exercised as present- 
ing an occasion for our high tribunal to ex- 
ercise a reasonable discretion in temporarily 
suspending the issue of the usual writ that 
should follow reversal of a lower court. 
This discretion, however, is to make its 
judgment relate back to the time of the 
entry of the erroneous judgment, so that 
opportunity, open at the time of what should 
have been a proper judgment, for resort 
to other action to meet the then situation, 
might be taken. 


The Chief Justice in reaching the con- 
clusion that a judge of a federal court has 
no other right than to pronounce the sen- 
tence that the law declares for guilt judicial- 
ly ascertained, painstakingly reviews the 
common law doctrine on this subject, the 
contention as to inherent judicial power, its 
support in that practice of state and federal 
courts and the duty of courts to continue to 
recognize as lawful, if shown, an ex arbitrio 
judicis discretion under our law. 

As to the last point he finds there was 
only intermittently, and not universally, any 
exercise in any state of the discretion men- 
tioned. 

This finding leaves open the inquiry 
whether under our system of government 


‘an American court could possess any such 


discretion as the English judges exercised. 
In other words, taking it, that with our com- 
mon law we inherited its principles in the 
administration of law not opposed to our 
conditions, the question recurs whether the 
underlying principles of our institutions so 
merged the judicial officer into his office as 
to make his personality count for nothing, 
except as by reasonable implication or nec- 
essary inference exception is made. 

Judicial Department Established by Writ- 
ten Constituions.—Our federal government 
and the governments for our states are based 
on written constitutions. Back of them is 
absolute equality of right in all of our citi- 
zens, as stated in our Declaration of Inde- 
pendence. If officially one is vested with 
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power, the law as written is the sole source 
of that power. It carries nothing with its 
grant but what may be incidental or neces- 
sary to the exercise of the power granted. 
Indeed, it seems to be true that our system 
appears in no way to regard officers as of 
themselves vested with official power, but 
merely as agents or appointees to do cer- 
tain things in a particular department of 
the government. 


Thus our president is the head of its ex- 
ecutive department and governors of states 
of their executive departments. He and they 
may do certain things, but neither he nor 
they have the right to refrain from doing 
anything which the law may command to 
be done by his department. As with the 
executive department, so is it with the ju- 
diciary. Courts are but agencies in that de- 
partment and judges, sheriffs, bailiffs and 
clerks have their prescribed duties therein. 
If discretion is confided to one, it is but to 
carry out in completer way the command- 
ments of the law—never to interfere with 
their impartial execution. 

Take for accurate illustration of the lim- 
its of judicial power and it is seen, that, 
when it has proceeded to judgment in a 
cause, it may either do something in aid of 
enforcing the judgment or its power, then 
becoming functus, ceases everywhere or is 
transferred. Just as steps in aid of judg- 
ment are specifically prescribed, so if none 
are prescribed they are excluded. This 
shows, that the judicial department, as a 
thing or agency, and not as a human being, 
proceeds to fulfill its appointed end. 

In the view that this is a constitutional 
department, it may be asserted that the 
legislative department only may regard in- 
dividuals as ministers or servants of the 
judicial department to execute its proper 
duties—to accomplish its chief ends, at 
least, unless the constitution creating both 
departments otherwise provides. In that 
event no right to obstruct could reside else- 
where except by the same sort of sanction. 

A legislative act, therefore, could not vest 
in a governor or board under him the 





right to interfere with any judgment of a 
court, unless it be predicated on a constitu- 
tional provision. If there be express pro- 
hibitory provision, all the more clear is the 
conclusion, that the constitution creating 
the judicial department intends, that it pro- 
ceed uninterruptedly in the final disposition 
of subject-matters in its keeping, that is to 
say in its jurisdiction. 


Courts by the Common Law and its Ap-— 


plicability to Our Conditions——But how 
stood the case with English common law 
and English courts?. Mr. Blackstone has 
said as to observance of English common 
law that: “The authority of these maxims 
rests entirely upon general reception and 
usage ; and the only method of proving, that 
this or that maxim is a rule of the common 
law is by showing that it hath been always 
the custom to observe it.”” 


Chancellor Kent said the common law of 
England consisted of “those principles, 
usages and rules of action applicable to the 
government and security of persons and 
property, which do not rest for their au- 
thority upon any express and positive dec- 
larations of the will of the legislature.’”* 

Our common law is such of English law, 
and no more, as was applicable to our con- 
dition. It could be supplanted by written 
law both in England and in this country. 

But, though in England some of the cus- 
toms and usages, which obtained at the 
common law, might survive, in some in- 
stances—legislative enactment changing a 
common law rule—it is a different thing to 


say the extent would be the same in this 


country. 


For example, if a rule of the common 
law prescribed no punishment for a par- 
ticular act, statutory punishment therefot 
would not take away judicial discretion in 
enforcement of the statute or in’ denying it 
enforcement ex arbitrio judicis. 


But in America where the judge is but a 
departmental agent, the common law as we 





(2) 1 Bl Comm. 67. 
(3) 1 Kent Comm. 469. 
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as the statute law defining crime must be 
taken as shorn of this arbitrary discretion, 
because our system is different. 

It may have been suited to our colonial 
existence, but that was cut up root and 
branch by a written constitution enumerat- 
ing the powers of our judicial department 
and giving such power, whether accurately 
delimited or not, to another governmental 
department. 

Texas Court of Criminal Appeals* illus- 
trates the position just stated very fully. By 
Texas statute it was provided that, where 
there was a conviction of a felony for any 
other than certain specified offenses “the 
court may suspend sentence” upon certain 
terms and for a first offense. It was said: 
“The question arises, has the legislature the 
authority to confer upon district judges the 
authority to suspend sentence after a person 
has been legally convicted of crime? * * * 
The constitution specifically confers upon 
the governor the authority to pardon, re- 
prieve and grant commutations of punish- 
ment.” 


After considering the purpose of the act 
before the court and referring to other acts 
of the legislature in furtherance of the con- 
stitutional provision, the court proceeds as 
follows: “There is no express provision of 
the constitution providing for the exercise 
of these powers by any person charged with 
_ official duties under the legislative or ju- 
dicial department. The conclusion seems to 
be inevitable that in this state the governor, 
under such regulations as may be provided 
__ hy law, has the exclusive power to grant 
pardons, reprieves and commutations and to 
remit fines and forfeitures. It follows that 
any legislative enactment which attempts to 
clothe the courts, or any of the courts, of 
this state with these powers, or any of them, 
is void as being in conflict with the funda- 
mental law.” 


In an early Missouri case® a statute which 
attempted to relieve from penalties incurred 


(4) Snodgrass v. State, 67 Tex. Cr. Rep. 615, 
150 S. W. 162. 
(5) State v. Sloss, 25 Mo. 291. 





by violation of a certain statute was held 
unconstitutional, because: “All the depart- 
ments of our government are confined in 
their operations. They have prescribed lim- 
its, which they cannot transcend. * * * 
Although questions have arisen whether a 
power properly belonged to one department 


| of government or another, there is no con- 


trariety of opinion as to the department to 
which the power of pardoning offenses 
properly appertains. All unite in pronounc- 
ing it an executive function.” 


In Wisconsin® the principle was stated 
that the conferring of power on one gov- 
ernmental department excludes its exercise 
by another department. 


In an Alabama case a statute was de- 
clared unconstitutional which was an at- 
tempt indirectly to remit a fine, because 
this power was confided by the constitution 
to the governor.’ 


But again in Wisconsin, in a case where 
judgment was pronounced and then by or- 
der indefinitely suspended,* the court said: 
“The sole power is vested in the governor to 
grant reprieves, commutations and pardons 
after conviction for all offenses except trea- 
son and cases of impeachment. * * * Const., 
Art. 5, § 6. And the action of the court in 
the premises after it had regularly pro- 
nounced the punishment provided by law 
for the offense in question, is clearly ob- 
noxious to the objection that it is an at- 
tempted exercise of power not judicial, but 
vested in the executive.’ 


This perhaps is enough on this subject. 
It ought to be apparent to the simplest un- 
derstanding, that, in a country where prin- 
ciples are accepted, not altogether because 
of their intrinsic justice, but because by 
usage and custom they have been accepted, 
the only touchstone of their validity is, as 


(6) Attorney Genl. v. Brown, 1 Wisc. 513. 

(7) Haley v. Clark, 26 Ala. 439. 

(8) Re Webb, 89 Wisc. 354, 62 N. W. 177, 27 
L. R. A. 356, 46 Am. St. Rep. 846. 

(9) See also Ex parte Clendenin, 22 .Okla. 
108, 97 Pac. 650, 19 L. R. A. (N. S.) 1041, 132 Am. 
St. Rep. 628. 
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Mr. Blackstone says, that “it hath been 
always the custom to observe it.” 


The rule in this country is, first, to find 
if it fits into our system; secondly, if so, 
is it covered by constitution or statute and, 
thirdly, if not so, was it a custom always 
observed in England? Our courts, as ob- 
served, owe their very existence and juris- 
diction to constitutions and to constitutions 
we must look for their essential character- 
istics. 

To What Extent Common Law is Re- 
sorted to—lIt often may be true that we 
should look to our common law to under- 
stand the nature of claims of right, and the 
manner of their presentation and dispo- 
sition and, even, for what may constitute 
contempt in regard to courts, but it hardly 
may be said, that, given a written constitu- 
tion as the prerequisite of a judge exercising 
any powers therein, he has no discretion 
to refuse to allow the law he administers 
to have its fullest sweep. 


As well was said in Snodgrass v. State, 
supra: “With us the jury in passing on 
the guilt or innocence, also assess the pun- 
ishment to be undergone for such offense, 
if the prisoner be adjuged guilty, and our 
judges, in pronouncing sentence, cannot 
alter, amend, increase or diminish the pun- 
ishment, but must assess the penalty as 
fixed by the jury.” This embodies the prin- 
ciple of a written law, which is the source 
of official power in Texas, and, ceteris pari- 
tus, it applies to judges in every state in 
our union and to those in our Federal 
courts. 


Contempt Cases Show Judges Ordinary 
Officials —It may be thought as only tend- 
ing to show that a judge is merely an ordi- 
nary officer of the law by proving that con- 
tempt in interfering with the performance 
of his duties is the same as interference 
with the performance of duty by any other 
officer of a court. That this, however, is 
the rule well established by American au- 
thority it appears probably sufficient to re- 





fer to a’ single case by our Supreme Court.” 
Contempt alleged was in the publication of 
certain articles reflecting on the Judges of 
Colorado Supreme Court. 

Justice Holmes, for the court, said: “A 
publication likely to reach the eyes of a 
jury declaring a witness in a pending case 
a perjurer would be none the less a con- 
tempt that it was true. It would tend to 
obstruct the administration of justice, be- 
cause even a correct conclusion is not to be 
reached or helped in that way, if our sys- 
tem of trials is to be maintained. What is 
true with reference to a jury is true also 
with reference to a court. * * * Ifa 
court regards, as it may, a publication con- 
cerning a matter of law pending before it 
as tending toward such an interference, it 
may punish it as in the instance put. When 
a case is finished, courts are subject to the 
same criticism as other people, but the pro- 
priety and necessity of preventing interfer- 
ence with the course of justice by prema- 
ture statement, argument or intimidation 
hardly can be denied.”™ 

It is always a question of a “course of jus- 
tice,” being pursued—that is to say, a course 
of giving to the law and adequately its ex- 
pression or enforcement in one case as in 
another. The personality of a judge has 
no more to do with the course of justice 
than might the personality of the clerk of 
the court or one of its attending bailiffs, or, 
as said, its juries. 

Suspending Sentence Interruption of 
Cause of Justice —Senator Verplank said :" 
“Judicial discretion is a phrase of great lati- 
tude; but it never means the arbitrary will 
of the judge. It is always (as Chief Justice | 
Marshall defined it) ‘legal discretion to be 
exercised in discerning the course prescribed 
by law ; when that is discerned it is the duty” 
of courts to follow it. It is to be exercised, 
not to give effect to the will of the judge, 
but to that of the law.’ Such a diseretion 


(10) Patterson v. Colorado, 205 U. S. 454, 10 
Am. & Eng. Ann. Cas. 689. 

(11) Italics supplied. 

(12) Tripp v. Cook, 26 Wend. 143, 152. 
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may be exercised in relation to the conveni- 
ence of courts and suitors and the expedi- 
tion of business, or upon the evidence as to 
some interlocutory matter, in which one 
tribunal could not well prescribe to, or even 
advise another. It may also be exercised 
in deciding on the application of one or 
other of two conflicting rules, according to 
special circumstances, or else in cases of 
doubt where the decision is not governed 
by the absolute certainty of law, but rests 
upon the probabilities of evidence.” 


This is, as seems to me, a very excellent 
summary of the situations in which judicial 
discretion may come into play. That any 
exception may be taken to the definition by 
Chief Justice Marshall is hardly thinkable, 
but, if it is something that merely “dis- 
cerns the course prescribed by law,” it 
surely does not cover a discerning and a 
refusing to follow that course when ascer- 
tained. 


Again, in New York, where an attempt 
was made to define a discretion by inferior 
courts, which a higher court would not at- 
tempt to control, it was said: “It is that 
discretion which is not and cannot be gov- 
erned by any fixed principles and rules.” 
If there is, then, a fixed principle, discretion 
is absent. It is true that Lord Mansfield" 
defined discretion in very much the same 
terms as those used by Chief Justice Mar- 
shall and that yet in English law the prin- 
ciple ex arbitio judicis, as explained above; 
was recognized. 


But, as was also said above, the exercise 
of this particular discretion grew up rather 
by common usage than of strict right. And 
it was only exercised where the judge was 
not satisfied with the verdict, or the evi- 
dence was suspicious, or the indictment in- 
sufficient, or he was doubtful if the offense 
was within clergy, or if it was a small fel- 
ony or to enable one of favorable character 
to apply to the crown for a pardon. 


(13) People v. Superior Court, 5 Wend. 126. 
(14) Rex v. Wilkes, 4 Burr. 2527, 2539. 


a 





Omitting the three last specifications, the 
right to ask for a new trial and upon re- 
fusal to grant it to call for a review is 
given by our law. And it does appear, that 
in every instance at common law of the ex- 
ercise of discretion, whether before or after 
judgment, the reprieve was absolute except 
in the last and the mere efflux of time 
would determine whether or not the sen- 
tence pronounced was to be executed. 


But, of the general difference between 
our courts and those at common law it has 
been said: “At common law there was no 
appeal, the trial court had no power to 
grant new trials in cases of treason and 
felony and the punishments were often by 
branding or other physical infliction; and 
hence the temporary suspension of the sen- 
tence which would otherwise be fully suf- 
fered, was necessary, to the end that the 
convict might not suffer the penalty with- 
out having an opportunity to apply for par- 
don or other relief provided by law.”** 


It is to be noticed, too, that the suspen- 
sion is not indefinite, but all-reprieves were 
“in order to give room to apply to the 
crown for either an absolute or conditional 
pardon.” 


Under our theory of administration of 
criminal law a case is not ended until a 
defendant exhausts his remedies, and this 
he does not do until after his appeal has 
been decided. Judicial discretion, there- 
fore, if claimed from a trial court in sus- 
pending a sentence, would be claimed 
prematurely. At common law it was never 
extended, and then only temporarily, but 
by a court of last resort. 


Power to Suspend So As to Apply for 
Pardon.—The great majority of cases hold 
that, as there exists the right of appeal and 
review and as constitutions vest in execu- 
tives the right to grant pardons and re- 
prieves and to remit fines and forfeitures, 


(15) State v. Abbott, 87 S. C. 466, 70 S. By 6, 
33 L. R. A. (N. S.) 112, Ann. Cas./1912B, 1189, 
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a plain remedy, exclusive in its nature, ex- 
ists in behalf of every one convicted of an 
offense. 

It has been claimed, that there are cases, 
which decide to the contrary. Examina- 
tion of those cases shows that some of 
them applied rules which were recognized 
by statute.*® 

-A New York case’ deduced from the 
common law the right to suspend a sen- 
tence and the judge cited Hale’s Pleas of 
the Crown, as to which our Supreme Court 
says the citation cannot be verified. 


But even this authority is greatly weak- 
ened by the attempt of the court to show 
that the power granted the governor to 
pardon or reprieve is so different from the 
suspending of sentences, that the latter 
should not be deemed taken away. But 
nothing is said as to a court being created 
as in a governmental department with de- 
fined powers and duties. This case refers 
to the Dowdican case, which, as said, 
merely enforced a rule recognized by stat- 
ute. 


The cases which fall on this side, and 
there are not many, plant themselves all 
on the Dowdican and the New York case. 
Those that are opposed hold, either that the 
common law at most only authorized a sus- 
penison for a definite time for the purpose 
of applying for a pardon, or that, under 
our system of defined powers vested in our 
judicial departments and the conferring of 
the power to grant reprieves and pardons 
to another department, the courts were 
merely authorized to dispose of judicial 
cases according to law. 


It seems not opposed to essential justice 
or the discretion vested in the judicial de- 
partment, that a court should allow a 
necessary stay for the proper department 
to be appealed to to exercise its power. 


(16) Com. v. Dowdican, 115 Mass. 133, 136; 
Sylvester v. State, 65 N. H. 193, 195. 
(17) People ex rel. v. Court of Sessions, 141 








N.-¥. 288, 36 N, E. 286, 23 L. R. A. 856, 16 Am. 
_ Crim. Rep. 6765. ° 





. thing of haziness in legal thought. 


This is not denial of enforcement of the 
judgment that has been rendered. It is 
not covered by statute specifically provid- 
ing for suspension where appeal has been 
taken, and so far as a trial court is con- 
cerned, it is but a step taken in discretion 
toward final enforcement of law. 


Suspension temporarily to ascertain if 
the competent department shall be content 
to allow a sentence enforcing the law, shall 
be carried out, and a suspension by a court 
in the way of arresting its being carried 
out, are, on their faces, two very different 
things. 


The view of the New York court, that 
these ways are not essentially opposed, be- 
cause the former wipes out the offense and 
the other merely interferes with the law’s 
penalty is a refinement hardly to be com- 
mended. That constitutions declare that a 
governor doing away with the penalty also 
restores, so to speak, innocence, is an argu- 
ment that because a larger result follows 
his act, it does not take away what is ac- 
complished by an inferior power. 


The true principle to follow is, that the 
field which the court occupied, if it did 
occupy it in the way the New York court 
says, has by written constitution been 
transferred to the executive department, 
and a legal status given to its act which did 
not before exist. In other words an au- 
thorized act under our system has been de- 
clared to have both an immediate and an 
ulterior result. It seems to me, also, that 
it is opposed to the genius of our institu- 
tions that any remission oi penalty for vio- 
lation of our criminal law should leave 
anything in the way of disqualification of 
credit or citizenship behind it. Suspension 
of sentence leaves a citizen’s position one 
of doubt. He is not pardoned, and yet he 
is freed from the penalty adjudged by law. 

Conclusion —The opinion by our Su- 
preme Court, mentioned at the beginning of 
this article, is a very timely discussion of 
a subject as to which there existed some- 


That 
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it had not been treated at an earlier day 
mesults from the fact that an occasional 
favor extended to a convict had back of it 
peculiar circumstances, which appealed to 
the sympathy of judges and government 
prosecutors alike. No one cared to make 
of a particular case a test of the authority 
assumed to be exercised. The way it was 
stripped of all semblance of foundation, 
even at the common law, is a salutary les- 
son to judges, that they, like all other of- 
ficials of this country, are but agents of 
law enforcement and with no more power 
to abate one jot or tittle from that end, 
than the least of servitors in the courts 
over which they preside. That paroles are 
granted proves either that this is under 
statutory authority or without it. If the 
former then the constitutions are to be ex- 
amined to ascertain if these permit this. 
If there is no statute justifying them, their 
being granted come under what has been 
said as to suspension of sentences. 


N. C. Couwier. 
St. Louis, Mo. 








FRAUDS, STATUTE OF—MEMORANDUM. 


POPE v. McPHAIL et al. 
Supreme Court of North Carolina. April 4, 1917. 


91 S. E. 947. 


Where defendant vendor who orally contract- 
ed to sell land executed a deed and deposited 
Sh in escrow, and the plaintiff purchaser execut- 
ed purchase-money notes, which were also de- 
posited in escrow, the deed was sufficient mem- 
orandum to take the oral contract of sale out of 
the statute of frauds, and the purchaser might, 
notwithstanding the vendor obtained possession 
and destroyed the deed, recover damages for 
the breach. 


HOKE, J. The evidence on the part of the 
Plaintiff tended to show that, in July, 1911, 
defendant entered into an oral contract with 
Plaintiff to sell the latter a tract of land in 
Sampson County, N. C., of 640 acres, sufficiently 
designated and described, for the sum of $7,000, 
to be evidenced by plaintiff’s notes, one for 
$2,500, due September 1, 1911, and a second 





note for $4,500, due December 1, 1912, and that, 
pursuant to said verbal contract, defendant and 
wife prepared and signed a deed for the prop- 
erty and for the consideration stated, which 
was duly probated, purporting to convey the 
said land to plaintiff, and plaintiff and wife 
executed promissory notes due and a mortgage 
on the land to secure the same and these 
papers, with a memorandum in writing also 
signed by the parties, were delivered to the 
Bank of Clinton, N. C., to hold in escrow until 
defendant could secure a complete title to the 
land which he was selling, the memorandum 
referred to being to the effect that the papers 
should be held in escrow, etc.; that in violation 
of the contract defendant, McPhail, took the 
papers from the Bank of Clinton or in some 
way procured the same, and, having destroyed 
his deed, sold and conveyed the land to a third 
party at an advance price of $1,900, the pur- 
chaser now holding the land under a deed duly 
registered. Upon this testimony the motion for 
nonsuit was properly overruled, and the jury 
having found the same to be true, plaintiff has 
a clear right of action. While there is much 
authority to the contrary, it is the rule in this 
jurisdiction that, when parties, having entered 
into an oral contract to sell land, prepare and 
sign a written deed substantially expressing the 
bargain and deliver the same in escrow, such a 
deed is a sufficient “memorandum,” within the 
meaning and requirement of our statute of 
frauds, and the contract may be considered and 
dealt with as a valid and binding agreement. 
We have so held at the present term in Vinson 
et al. v. Pugh & Wooten, 91 S. E. 838, Associate 
Justice Brown delivering the opinion, and 
Flowe v. Hartwick, 167 N. C. 452, 83 S. E. 841, 
and Magee v. Blankenship, 95 N. C. 563, are in 
recognition ef the principle. A similar ruling 
has been made in other states by courts of rec- 
ognized authority. Moore v. Ward, 71 W. Va. 
393, 76 S. E. 807, 43 L. R. A. (N. 8S.) 390, Ann. 
Cas. 1914C, 263, Parrill v. McKinley, 50 Va. 
(9 Grat.) 1, 58 Am. Dec. 212, Bowles v. Wood- 
son (6 Grat.) 47 Va. 78, Johnston v. Jones, 85 
Ala. 286, 4 South. 748, and Campbell v. Thomas, 
42 Wis. 437, 24 Am. Rep. 427, seems to sustain 
the position. 


Plaintiff, then having a valid contract to 
purchase the land which was wrongfully broken 
by defendant, is entitled to recover the dam- 
ages he has sustained by the breach. This 
being a contract to convey land, he has ordi- 
narily an additional remedy by action for spe- 
cific performance, but he is not confined to that 
in any case. He’can always avail himself of 
an action for damages for such a wrong if he 
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so elects (Warren v. Dail, 170 N. C. 406, 87 S. 
E. 126); a right emphasized in this instance 
by the fact that defendant has conveyed the 
property to a third person who holds by con- 
veyance of prior registry, and plaintiff’s rem- 
edy, by specific performance, is no longer avail- 
able. 

There is no error, and judgment in plaintiff’s 
favor is affirmed. 

No error. 


Note.—Delivery in Escrow of Deed as Memo- 
randum to Satisfy Statute of Frauds—In Moore 
y. Ward, cited in the instant case, there is quite 
lengthy reference to the question whether a 
deed placed in escrow in pursuance to oral con- 
tract does satisfy the statute of frauds and the 
case is annotated on the proposition. The opin- 
ion cites Cagger v. Lansing, 43 N. Y. 550, held to 
the contrary of the ruling in the Moore case. 
In the Cagger case it was said: “No one will 
contend that a contract for the sale of land, 
executed by the vendor is binding upon the pur- 
chaser unless the contract is delivered to and 
accepted by the purchaser as a valid subsisting 
contract. A delivery in escrow cannot bind the 
purchaser, although he verbally promises to per- 
form the condition. The court erred in denying 
the defendant’s motion for a non-suit, upon the 
ground that the contract being by parol was void 
by the statute of frauds.” 

Browne on Stat. of Frauds, 5th Ed., § 354b, 
says the weight of authority is opposed to the 
rule that a deed in escrow is a memorandum at 
all of the contract. 

The Moore case itself does not squarely sup- 
port the instant case the court feeling bound 
under doctrine of stare decisis in Virginia before 
separation of West Virginia therefrom, quoting 
Reel v. Reel, 59 W. Va. 106, 52 S. E. 1023 to this 
effect. The opposing rule was declared in Bowles 
v. Woodson, 6 Gratt. 78, and Parrill vy. McKinley, 
9 Gratt. 1, 58 Am. Dec. 212. 

In Freeland v. Charnley, 80 Ind. 132, it was 
said: “It is clear to our mind that a deed placed 
in the hands of a depositary with directions to 
deliver it upon the performance of a designated 
condition by the grantee may be recalled before 
performance. * * * Of course, if there is back of 
the deposit of the deed an enforceable contract, 
relief might be had; but in such a case the de- 
posit of the deed would not supply the right of 
action—that would be supplied by the executory 
contract.” 

In Day v. Lacasse, 85 Me. 242, 27 Atl. 124, a 
vendor left with his attorney a deed to be deliv- 
ered on his receiving from vendee cash and mort- 
gage notes as consideration for the transfer. 
The vendor dying, it was held his executor could 
not enforce specific performance, as there was 
no memorandum under the statute. This case, 
however, was not a proceeding against the party 
to be charged, but the other one who had executed 
ho paper. 

So where the holders in escrow are vendor’s 
agents it is no escrow in fact and the deed is not 
to be considered a writing for any purpose. 
Wier v. Batdorf, 24 Neb. 83, 38 N. W. 22. Or 
where it is delivered on a conditional event. 
Nichols v. Opperman, 6 Wash. 618, 34 Pac. 162. 
It was said in this case that: “A deposit of a 





deed with a third person to be delivered to the 
grantee upon the happening of some future certain 
event has been held sufficient to constitute tht 
deed an escrow. But where the happening of the 
event is uncertain or where the grantor retains 
or reserves control over the instrument, it is not 
an escrow. Nor is such undelivered deed evi- 
dence of a valid contract to convey, for it is 
essential that the writing required by the statute 
(of frauds) be delivered.” As this case depended 
on an oral agreement to exchange lands and each 
side had deposited his deed, the transaction to be 
closed when other conditions were to be com- 
plied with, it was not a case of a certain event 
transpiring or to transpire. 

In Minnesota & O. L. & T. Co. v. Hewitt Inv. 
Co., 201 Fed. 752, the court held it unnecessary 
to decide whether a deed delivered in escrow 
was a ‘sufficient memorandum to make an oral 
agreement enforceable, but after reciting corre- 
spondence between the parties said: “Taking this 
correspondence together, including the deed and 
the treatment thereof by the parties, I am of 
opinion that it constitutes an agreement in writing 
in effect such as is required by the statute of 
frauds respecting sales of land. * * * The deed, 
treated as a memorandum, expressed the consid- 
eration, etc. etc. This was to be replaced by a 
new deed with an amendment in the description. 
The correspondence aside from the deed comes 
near, if not quite, fulfilling the like requirements 
of a contract for the sale of lands.” See also 
Flegel v. Dowling, 54 Or. 40, 102 Pac. 178, 135 
Am. St. Rep. 812, 19 Ann. Cas. 1159; Alexander 
v. Vandercook, 136 Mich. 642, 99 N. W. 858; 
Regan v. Howe, 121 Mass. 424. : 

It is difficult to say on which side of this 
question the preponderance lies. We-have given 
in this note, however, only the cases opposing the 
ruling in the instant case. Personally speaking, 
however, it does not seem to us that the mere 
execution and lodgment in escrow of the deed 
ought to be deemed the memorandum required, 
unless at least it is placed beyond the power 
of grantor rightfully to withdraw it. In such 
event, however, there should be a contract mu- 
tually’ binding the parties. c.. 








BOOK REVIEW 


BURNETT’S CASES ON THE LAW OF PRI- 
VATE CORPORATIONS. 


These cases are most excellently chosen to 
show the nature of corporations, their rights de 
jure and de facto, as contracts with the state, 
through their charters, and their particular 
powers. There are selections showing their 
mechanism, directors and shareholders. Lastly 
the rights of creditors as against directors, their 
dissolution, reorganization and consolidation. 

The history of corporations in their start 
and development and of their liability and 
powers, and what is the nature of the obliga- 
tion behind these entities is well shown in a 
logical way by the cases selected. The cases 
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selected are all American, but they are lead- 
ing and often referred to in decisions in other 
cases. A study of them shows wise discrimina- 
tion in selection and Mr. Daniel Frederick Bur- 
nett, Professor of Law, New York University, 
the author of the book, we are noticing, has 
done a distinct service in gathering them to- 
gether. 

The book is in a single volume with good 
print and paper, bound in buckram and com- 
ing from the well known law book house of 
Little, Brown and Company, Boston, 1917. 








BOOKS RECEIVED. 

Some Legal Phases of Corporate Financing, 
Reorganization and Regulation. Lectures De- 
livered Before the Association of the Bar of 
the City of New York, 1916. By Francis Lynde 
Stetson, James Byrne, Paul D. Cravath, George 
W. Wickersham, Gilbert H. Montague, George 
S. Coleman and William D. Guthrie. Price, 
$2.75. New York. The MacMillan Company. 
1917. Review will follow. 


The Rule-Making Authority in the English 
Supreme Court. By Samual Rosenbaum, LL.M., 
Gowen Fellow in the Law School of Pennsyl- 
vania, 1913-15. With an Introductory Preface 
by T. Willes Chitty, of the Inner Temple, Bar- 
rister-at-Law, a Master of the Supreme Court 
of Judicature, Author of Chitty’s King’s Bench 
Forms, Editor of the Yearly Practice, etc. Bos- 
ton. The Boston Book Company. 1917. Price, 
$3.50. Review will follow. 


The Federal Rule Book, Annotated. Con- 
taining all the General Rules of Practice in all 
the Federal Courts and the More Important 
Commissions. By Franklin A. Beecher, Co-An- 
notator of the Michigan Rule Book, Annotator 
of the Michigan Constitution, Michigan Judi- 
eature Act; and Author of Michigan Law of 
Written Contracts with Forms, Probate Prac- 
tice with Forms, etc., and the Publisher’s Edi- 
torial Staff. Price, $7.50. 1917. Detroit. Fred 
S. Drake. Review will follow. 


English Domestic Relations. 1487-1653. A 
Study of Matrimony and Family Life in Theory 
and Practice as Revealed by the Literature, 
Law and History of the Period. By Chilton 
Latham Powell, Ph.D. Instructor in the Johns 
Hopkins University. Price, $1.50. New York. 
Columbia University Press, 1917. Review will 
follow. | 3 





HUMOR OF THE LAW. 


“And why are you in prison?” 

“I’m the victim of unbelief, ma’am.” 

“Unbelief?” 

“Yes, ma’am, I couldn’t convince the jury I 
was telling the truth.” 


Ryan (with newspaper)—It took six police 
men to get wan foightin’ Oirishman out of the 
saloon. 

Shea—Huh! Shure, wan of thim might hove 
done it dead aisy. 

Ryan (warmly)—Indade! An’ how? 

Shea—Pwhy, by standin’ outside the dure an’ 
callin’ the Oirishman a loiar—Boston Tran- 
script. 


The jury, after long deliberation, seemed un- 
able to agree in a perfectly clear case. The 
judge, thoroughly exasperated at the delay, 
said: 

“I discharge the jury.” 

One sensitive juror, indignant at what he 
considered a rebuke, faced the judge. 

“You: can’t discharge me,” he said, with a 
tone of conviction. 

“And why not?” inquired the judge in sur- 
prise. 

“Because,” announced the juror, pointing to 
the lawyer for the defense, “I was hired by 
that man there!” 


A Turkish story runs that, dying, a pious 
man bequeathed a fortune to his son, charging 
him to give £100 to the meanest man he could 
find. 

A certain cadi filled the bill. 
the dutiful son offered him £100. 

“But I can’t take your £100,” said the cadi. 
“IT never knew your father. There was no rea- 
son why he should leave me the money.” 

“It’s yours all right,” persisted the mourning 
youth. 

“I might take it in a fictitious transaction,” 
said the cadi, relenting. “Suppose—I’ll tell you 
what I’ll do. I’ll sell you all the snow in the 
courtyard for £100.” 

The young man agreed, willing to be quit 
of his trust on any terms. Next day he was 
arrested, taken before the cadi and ordered to 
remove his snow at once. As this was a com- 
mand the young man was utterly unable to 
execute, he was fined £20 by the cadi for con- 
tumacy. 

“At least,” the young man said ruefully, as 
he left the court, “father’s £100 went to the 
right man.”—London Opinion. 


Accordingly, 
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1. Aceord and Satisfaction — Evidence. — In 
assumpsit for monuments sold a dealer who sent 
check for less than the price, marked “as bal- 
ance due,” which was deposited by plaintiff, if 
plaintiff was entitled to have issue of accord 
and satisfaction thereby go to the jury at all, 
he could not complain that it was not made to 
depend on his understanding of the transaction. 
—G. R. Bianci Granite Co. v. Terre Haute Monu- 
ment Co., Vt., 99 Atl. 875. 


2. Adverse Possession—Color of Title.—One 
claiming title by adverse possession, without 
color of title, acquires no title to any land ex- 
cept that which is in actual possession, and, 
under the 10-year statute of limitations, pro- 
viding its requisites have been met, to 160 acres. 
—Walker v. Knox, Tex., 191 S. W. 730. 


3. Extending Possession—Where person 
enters upon land to which he has title, he can- 
not extend his possession to adjoining tract of 
land held by another under superior title and 
acquire title thereto by adverse possession as 
against the superior title holder without actually 
entering upon such adjoining tract and holding 
it adversely for statutory period.—Burnett v. 
Miller, Ky., 191 S W. 659. 


4. Attachment—Lien.—Under Act 1915 (27 St. 
at Large, p. 737) § 1, making automobiles il- 
legally or carelessly operated subject to lien 
for damage to person or property, it can be 
attached where it is loaned, and the party 





operating it inflicts the injury.—Merchants’ & 
Planters’ Bank v. Brigman, S. C., 91 S. E. 332. 

5. Attoermey and Client—Death of Client.— 
Authority of attormey at law ceased by client’s 
death, and he had no authority-to represent him 
thereafter.—Bunch v. Dunning, S. C., 91 S. E. 
331. 


6. Disbarment.—Where before complaint, 
term of respondent as clerk of court had ex- 
pired and he had ceased acting as attorney 
while such clerk in violation of statute, held 
he was not guilty of conduct involving moral 
iurpitude authorizing disbarment.—In re Han- 
son, S. D., 161 N. W. 353. 

7.——-Practice of Law.—The practice of law 
is not a trade, but a ministry of justice, and it 
is unprofessional for an attorney to stir up 
litigation in which he has no interest except the 
possibility of fees; this rule being recognized 
by American Bar Association canon of ethics 28. 
—Ellis v. Frawley, Wis., 161 N. W. 364. 

8. Bailment—Bailee for Hire.—A natatorium 
proprietor in receiving for a consideration a de- 
posit by patrons of valuables for safe-keeping 
is a bailee for hire.—Thompson vy. Seattle Park 
Co., Wash., 162 Pac. 994. 

9. Compensation.—The bailor of horses for 
a four-month term on their return in an in- 
jured condition at the end of three months, can 
recover of the bailee a feed bill for the horses 
after their return, and also the amount of vet- 
erinary’s bill for services, and compensation for 
time lost in treatment of the horses.—Mecom v. 
Vinton, Tex., 191 S. W. 763. 

10. Pledge.—Where plaintiff loaned bonds 
to stockholders, whom she was not indebted to, 
and gave no consent to sale or hypothecation of 
her bonds, a pledge of bonds by firm as collateral 
was a conversion.—Gouert v. Mechanics’ & 
Metals Nat. Bank of City of New York, N. Y., 
163 N. Y. Supp. 311. 

11, Bankruptey—Composition.—Where a bank- 
rupt, after a composition was approved, executed 
a note secured by a mortgage to one of his 
ereditors for the full amount of the debt, sub- 
sequent creditors of the bankrupt can attack the 
obligation as partially without consideration, if 
the composition creditor had also received a 
dividend.—Spann v. Read Phosphate Co., U. S. 
Cc. C. A., 238 Fed. 

12. Estoppel.—A. creditor, by filing a gen- 
eral claim, which is allowed, and on which he 
receives a dividend, is not estopped thereby from 
afterward asserting his right to preferential 
payment, in the absence of any showing that 
the trustee has been prejudiced by the delay.— 
Wuerpel v. Commercial Germania Trust & Sav- 
ings Bank, U. S. C. C. A., 238 Fed. 269. 


13. Exemption.—Exempt property of a 
bankrupt passes with his other property to his 
trustee, for the purpose of having his right to 
the exemption determined and the exempt prop- 
erty identified and set apart, after which the 
authority of the bankruptcy court over it ceases. 
—tIn re Vonhee, U. S. D. C., 238 Fed. 422. 

14. Fraud.—The fraudulent character of a 
pledge of notes of a corporation before its bank- 
ruptey to secure the debt of its president held 
determined by the situation at the time of the 
first pledge, not at the time of the subsequent 
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delivery to the same pledgee to secure a renewal 
of the debt:—Brent v. Simpson, U. S. C. C. A., 238 
Fed. 285. 


15. Jurisdiction—A court of bankruptcy 
has jurisdiction on a petition claiming a fund 
alleged to have come into the hands of a trustee. 
—Wuerpel v. Commercial Germania Trust & 
Savings Bank, U. S. C. C. A., 238 Fed. 269. 


16. Preference.—Prior pledge by a ware- 
houseman of receipts for grass seed, ineffectual 
because not identifying it, held not to prevent 
his delivery to the creditor of seed, a few days 
before bankruptcy, after change of seed in the 
warehouse, being a preference.—First Nat. Bank 
of' Paris, Ky. v. Yerkes, U. S. C. C. A., 238 Fed. 
278. 

17. Preference.—Confession of judgment or 
participation in proceedings to secure a default 
judgment against himself by an insolvent debtor 
with intent to defraud his creditors or prefer a 
creditor is an act of bankruptcy within Bank- 
ruptcy Act, § 3a, cl. 1, 2, though execution is 
withheld four months.—In re Irish, U. S. D. C., 
238 Fed. 411. 


18. Preference.—A preferential assignment 
of accounts within four months of bankruptcy 
held not sustainable as a substitution for ac- 
counts theretofore assigned, where it appeared 
that the previously assigned accounts had been 
collected by the bankrupt with the assignee’s 
consent before the later assignment.—Wolfe v. 
Bank of Anderson, U. S. C. C. A., 238 Fed. 343. 


19. Trustee ex Maleficio—To entitle a 
claimant to recover from a trustee money alleged 
to have been received under such circumstances 
as to render a bankrupt a trustee ex maleficio, it 
must be shown that the money augmented the 
estate held for distribution among general cred- 
itors—Wuerpel v. Commercial Germania Trust 
& Savings Bank, U. S. C. C. A., 238 Fed. 269. 


20.—Unincorporated Company.—An unincorpo- 
rated fraternal organization, providing death 
benefits for its members, is an unincorporated 
company within the provision of Bankruptcy 
Act July 1, 1898, § 4, as amended by Act June 
25, 1910, §4, that such a company may be ad- 
judged a bankrupt.—In re Order of Sparta, U. S. 
D. C., 238 Fed. 437. 


21. Banks and Banking—Certificate of De- 
posit.—Where certificate of -deposit matured at 
fixed date, no demand is necessary to action 
thereon.—Maupin vy. Mobridge State Bank, S. D., 
161 N. W. 332. 


22. Insolvency.—Assets of insolvent bank 
become fund for payment of creditors, who must 
all be treated alike, unless there is some rea- 
son recognized by law entitling one to prefer- 
ence, a rule that applies to depositors.—City of 
Sturgis v. Meade County Bank, S. D., 161 N. W. 
327. 


23. Insolvency.—An estate being insolvent 
and bank having filed claim for debts due in 
future, as provided in 3 Comp. St. 1910, p. 3834, 
$69, and page 3850, §101, it was proper to sell 
collateral held by the bank and apply it and 
deposits on a debt due from decedent.—Feick v. 
Hill Bread Co., N. J., 99 Atl. 851. 

24..—-Slight Care.—As to papers placed in a’ 
safety deposit box kept by a bank as an accom- 





modation to customers, the bank occupied the 
position of a bailee without compensation, and 
was only bound to exercise slight care.—Kierce’s 
Adm’r v. Farmers’ Bank, Ky., 191 S. W. 644. 


25. Bills and Notes—Defenses.—It is no de- 
fense to action against payee and indorstrs of 
note that insertion of their names as payees was 
mistake, and that plaintiff's name was intended 
instead, and that after notice of mistake they 
had indorsed note to plaintiff on his oral assur- 
ance that they would not be personally liable 
on the indorsement.—Blair v. McQuary, Kan., 
162 Pac. 1173. 


26. Brokers—Ratification—Landowner whose 
realty broker, without authority, made contract 
to sell, specifying definite terms, ratified bro- 
ker’s act in specifying and agreeing to terms 
when he verbally expressed his entire satisfac- 
tion with specific terms of sale-—Crumpacker v. 
Jeffrey, Ind., 115 N. E. 62. 


27. Rescission.—Realty brokers to whom 
parties to exchange agreed to pay $300 and $200, 
*respectively, at closing of exchange, contract 
providing that deeds be passed in 15 days, ‘held 
entitled to amounts despite any attempt by par- 
ties to rescind, or their refusal to perform for 
any reason.—Micek v. Wamka, Wis., 161 N. W. 
367. 


28. Carriers of Goods—Damages.—Measure of 
damages for negligent injury to goods shipped 
is difference between the market value of the 
injured.goods at the destination and what they 
would have brought in such market if uninjured; 
the freight, if not prepaid, being deductible 
from such amount.—Houston, E. & W. T. Ry. 
Co, v. Brackin, Tex., 191 S. W. 804. 

29. Delay.—Shippers’ filing of claim against 
railroad for loss of goods and delay in delivery 
of others with agent at another station than at 
point of origin or destination was not compliance 
with contract that claims would have to be made 
at point of delivery or of origin——Strommer v. 
Chicago, M. & St. P. R. Co., S D., 161 N. W. 346. 

30. Discrimination.—All special arrange- 
ments, etc., between shippers and interstate car- 
riers not open to all similar shippers on equal 
terms nor on file with interstate commerce com- 
mission, nor sanctioned by it, are void.—Atchi- 
son, T. & S. F. Ry. Co. v. F. H. Stannard & Co., 
Kan., 162 Pac. 1176, 

81. Illegality—A lease of a factory site, 
given by a carrier to a shipper in consideration 
for the shipment of goods over its lines, is a 
bonus or benefit, which is illegal under Inter- 
state Commerce Act, § 2, and the Elkins Act.— 
Central of Georgia Ry. Co. v. Blount, U. S. C. C. 
A., 238 Fed. 292. 

32. Carriers of Live Stock—Carmack Amend- 
ment.—A provision in a contract for the ship- 
ment of live stock by which the carrier seeks to 
avoid liability for injuries caused by its negli- 
gence to the caretaker is void as against public 
policy, notwithstanding the Carmack Amend- 
ment.—Adams v. Chicago, R. I. & P. Ry. Co., 
Iowa, 161 N. W. 295. 

33. Limitation of Liability.—Written con- 
tract for shipment of live stock limiting road’s 
liability for any “loss, injury, or damage” for 
which it might be responsible held not to limit 
liability for damages from delay in transit re- 
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sulting in loss of advantageous market.—Elliott | was not engaged in “interstate commerce” when } 
v. Chicago, M. & St. P. Ry. Co., S. D., 161 N. W. | injured.—Great Northern Ry. Co. v. King, Wis., D 
347. 161 N. W. 371. ™ - 

34. Notice of Damage.—A provision in a 43. Constitutional Law—Discrimination.—A 7 4 
contract for interstate shipment of mules for | statute (Acts 1911, p. 649, § 34) attempting to 1 r} 
notice in writing of a claim for damages before | impute to persons riding in motor cars not used n 
removal of stock or before mingled with other | for hire the negligence of the driver is uncon- zg 
stock, to be valid, must be reasonable, in view | stitutional, being discriminatory against those c 
of facts of each particular case—Chicago, I. &-| riding in motorcars.—Galloway v. Perkins, Ala., * 
L. Ry. Co. v. Priddy, Ind., 115 N. BE. 266. 73 So. 956. M4 

i Geeetems of Samenans Gratuitous Serv- 44. Damages—Reasonable Value.—The rea- b 
oe -_4 motorist who undertakes to transport | 80m@ble value for which recovery may be had in §. 
another gratuitously is liable for injuries re- | ©@8¢8 of substantial performance of building A 
ceived by such person resulting from negligence. contracts is to be ascertained with reference to 

Galloway v. Perkins, Ala., 73 So. 956. the contract price and by deducting from that sl 

F i % Witheut , such sum as ought to be allowed for the omis- ~ 

36. Interest to Board.—Without any rule | sions and variations.—M. J. Daly & Sons v. New to 
of street car company prohibiting intending pas- | waven Hotel Co., Conn., 99 Atl. 853. n¢ 
sengers boarding its cars while in motion or 45. Death—Comity.—The right of a citizen of A 
— incl "Le setae aiamaae ell — the state to sue in its courts for damages for pl 

= have boarded, 4 r s ‘is death resulting from a wrongful act out of the to 
though not seen a conductor or canyons state will not be refused through comity, though a 
not wenent protection oc yee “s f - wn | the laws of the state where the death was caused os 
carrier's negligence. = 7. eS permit actions for death only when it occurred cic 
Traction Co., Pa., 99 Atl. 871. within that state—Adams v. Chicago, R. I. & B 

37. Personal Security—-Where known of- | Pp, Ry. Co., Iowa, 161 N. W. 295. lo! 
ficer of the law, in apparent exercise of his 46. onsent to Operation—A minor child ite 
oficial authority, disturbs peace and personal | can recover against a surgeon performing an is 
the carrier's eervente in charge of the train to operation on her to which her parents did not kn 
oom fere unless the officer’s conduct is illegal.— consent, notwithstanding her own consent even an 

coed natn ime... Rdate & Fotier Co. v. Lapaona if only nominal damages, and therefore her pa- ~ 
Birmingham Ky., Lig ndiie®: * | rents can recover for her death resulting from = 
Ala., 73 So. 962. such operation under Rey. St. 1911, art. 4695.— : 

38. Champerty and Maintenance—Soliciting | Rishworth v. Moss, Tex., 191 S. W. 843. de 
Suits—Where one lawyer solicited and procured 47. Deeds—Delivery.—Where grantor deliv- me 

mage claims from flood sufferers, which |} ered a warranty deed to grantee conditioned he: 
damag only its return if a loan was not secured and na‘ 
contingent fee basis, the contract to pay the so. | oRdition was satisfied by grantce, there was a =f 

, —_ son v. Jinks, Ind., . s 

licitor for his services was void as against pub- | 67. 6 

lic policy, and the latter could not recover for 48. Delivery.—Where grantee in a deed - 

any service done in that connection.—Ellis v. —_ — to Sy it 2 —, of 6 beet and unc 
“ ay instruct officer to have recorded, delivery to 

Frawley, Wis, 161 0. W. 364 officer was a sufficient delivery to grantee.— eet 

39. Chattel Mortgages—Good Faith.—Where | S4vage v. Scroggin, Ore., 162 Pac. 1061. So. 

note, and chattel mortgage securing it, repre- P *; cen Unthee eoumtee by pare iA of A. 
: i th, eed to attorney or business adviser intended to cha 
eager a oe ae a Regt Ba e, | 2bsolutely part with control thereof, so that it “He 
the note evidenced a de : gase, | would take effect in praesenti, but enjoyment of cific 
though not filed in accordance with laws of Ohio, gooeerer by — be postponed until her acts 
where property was situated, evidenced debtor’s eath, was of mere testamentary character mot! 
promise to give creditor a lien on collection.— eee v. Zimmerman, Wis., 161 no 
Malinday v. Worthington, H. ¥., 165 N. ¥. Supp. 50. Domicile—Intention.—A person does not utte 
362. acquire a new residence by merely going to an- _ 
se——-otiee from Record—Under Civ. Code | SO50e B6Ge net chan bare the inearting af ne aie 
1912, § 1352, that the subscribing witness to @ | siding there for a more or less definite time and 162 
chattel mortgage who made an affidavit for | making it his home.—Kerby v. Town of Charles- 63 
record was a member of the mortgagee firm did | town, N. H., 99 Atl. 835. ov 
not affect the operation of the record as notice, A ay re. eer ge sy 
i y 
where his interest did not appear on the face of owner of land as a mere privilege, character of ey 
the record.—J. W. Dillon & Son Co. v. Oliver, | passway is established and user’s right continues ciet, 
8. C., 91 S. E. 304. to be permissive and revocable until something 64. 
. is done to bring notice to owner that character Und 

41. Commerce—Bill of Lading.—Laws 1909, c. | of use has been changed.—Bridwill v. Neltner, Joint 
414 (Gen. St. 1913, §§ 4322-4329), making bill of | Ky., 191 S. W. 633. defe: 
lading acquired in good faith and for value con- I -—— Pig ee gh ea gre arr 

agreemen at husband shall pay 

clusive that carrier received goods specified for | cortain sum per month to support wife “during pou 
transportation, does not apply where carrier’s | her natural life, or while this separation con- en! 
liability arises from interstate bill of lading; tinues,” was ae ge el ~ * yuo a 65. 

vorce procure y husband, e judgment in E 
— — ae deck aaaane, which made no provision for wife’s support.— — 
nterstate - . » | Hertz v. Hertz, Minn., 161 N. W. 402. forer 
St. P., M. & O. Ry. Co., Minn., 161 N. W. 411. Bnet nt ge meg = ~~ y 5 4 * maseee obia 
. oom i i , woman for bank stock pledged by her husband, objec 
noe vel —- —— cp gl nis cae on the ground she allowed such pledge as surety, had | 
d circumstances might put the pledgee upon in- harm 

flying when he was breaking coal for furnace | jury and amount to constructive notice barring Zz. 
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claim of estoppel against plaintiff.—Citizens’ 
penk a Michigan City v. Opperman, Ind., 115 
N. E. 55. 


54. Infants—Guardian ad Litem.—Where in- 

nt defendant to bill, after acknowledgment of 
service by solicitor, was notified of application 
for appointment of guardian ad litem and did 
not appear, and clerk of court was appointed 
guardian and entered appearance, infant was in 
court.—Bunting v. Bunting, N. J., 99 Atl. 840, 

55. Insurance—aAccident.—Under an accident 
policy, held, that there could be no recovery 
for death of insured resulting from accidentally 
breathing illuminating gas which by accident 
escaped into his bedchamber on night before 
day of death.—Minner v. Great Western Acc. 
Ass’n, Kan., 162 Pac. 1160. 


56. Construction of Contract—In a health in- 
surance policy limiting liability for venereal or 
chronic disease, the expression “chronic disease” 
must be construed against insurer to apply only 
to diseases similar to venereal diseases, and does 
not include chronic malaria.—American Life & 
Accident Ins. Co. v. Nirdlinger, Miss., 73 So. 875. 


57.——_Stipulation.—Stipulation, in contract of 
plaintiff for furnishing prizes and voting outfit 
to defendant merchants, that if their business is 
not of a certain amount for the year it will pay 
them the deficiency, held a species of com- 
mercial imsurance.—National Sales Co. v. Man- 
ciet, Ore., 162 Pac. 1055. ; 

58. Intoxicating Liquors—Contempt.—If land- 
lord of hotel knew that soft drinks were to be 
served and did not know that intoxicating 
liquors were to be served, she was not criminally 
liable for contempt by violating injunction 
against sales of intoxicating liquors; but, if she 
knew that a drink called “malta” was to be sold 
and it was in fact intoxicating, she was crim- 
inally liable, though she thought it was a soft 
drink.—Nies v. District Court in and for Wood- 
bury County, Iowa, 161 N. W. 316. 


59. Instructions.—In view of the statutory 
declaration that all alcoholic liquors are detri- 
mental and their use against the morals, good 
health, and safety of the state, no man has a 
natural right to sell intoxicating liquors, and it 
is not error for the court so to instruct the jury. 
—State v. Hampton, S. C., 91 S. E. 314. 


60. Nuisance.—City in which sale of in- 
toxicating liquor is prohibited is authorized un- 
der. general welfare clause in its charter aad 
under general grant of police power to adopt 
an ordinance to suppress blind tigers as a public 
nuisance.—-City of Shreveport v. Nejin, La., 73 
So. 996. 


61. Libel and Slander — Justification. — The 
charge in the slanderous words complained of, 
“He stole from me,” being general, and not spe- 
cific, the pleading in justification must aver the 
acts constituting the stealing, to give plaintiff 
notice.—Ray v. Shemwell, Ky., 191 S. W. 662. 

62. Privilege.—An action for damages for 
slanderous statement that plaintiff was insane, 
uttered by an attorney in the trial of another 
cause, held subject to demurrer, because show- 
ing that the statement was privileged and not 
alleging it to be false.—Klover v. Rugh, Kan., 
162 Pac. 1179. 


63. Lotteries—Votes for Prizes.—A scheme of 
mierchants for furnishing to purchasers of mer- 
chandise, at regular prices, votes for prizes to 
be awarded, is not a “lottery,” not involving an 
element of chance.—National Sales Co. v. Man- 
ciet, Ore., 162 Pac. 1055. 


64. Master and Servant—Burden of Proof.— 
Under Workmen’s Compensation Act, where 
joint answer of employer and insurer alleged 
defendant’s willingness to pay reasonable hos- 
pital and medical expenses, plaintiff was not 
obliged to show compliance with act to make 
insurer directly liable.—State v. District Court, 
Hennepin County, Minn., 161 N. W. 391. 


65.— Course of Employment.—Under federal 
Employers’ Liability Act, held, that railroad 
company was not liable for death of section 
foreman stabbed by a Mexican employe, not in 
course of his employment, though foreman had 
objected to Mexican continuing at work, and 
had been been assured by his superiors that no 
harm would result, etc.—Roebuck v. Atchison, 
T. & S. F. Ry. Co., Kan., 162 Pac. 1153. 






















66. Loss of Foot.—Where servant’s only 
permanent injury was fracture of the heel bone 
resulting in a deformity of the foot, the servant 
was not entitled to compensation under the 
Workmen’s Compensation Act for permanent 
loss of a foot.—State v. District Court, Hennepin 
County, Minn., 161 N. W. 391. 


67. ‘Willful Misconduct.—Where an employe 
met his death in attempting to operate an ele- 
vator contrary to rules and warnings, his action 
constituted willful misconduct, and will prevent 
recovery before Industrial Accident Commission, 
where disregard of rules was not condoned.— 
— Casualty Co. v. Pillsbury, Cal., 162 

ac. q 


68. ‘Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, art. 2, § 2, re- 
spondent need not exclude every possibility that 
death might have resulted otherwise than from 
intoxication, and it is sufficient to defeat peti- 
tion that decedent while intoxicated did some- 
thing which person in normal condition would 
not have attempted and which brought about his 
death.—Collins v. Cole, R. I., 99 Atl. 830. 


69. Mortgages — Equity.— Where purchase- 
money mortgagees assigned one of three notes 
secured by the mortgage, and the assignee ad- 
vanced further moneys to the mortgagor and 
took a contract to purchase, equity requires that 
the mortgage lien be kept alive in toto.—Roth 
v. Troutdale Land Co., Ore., 162 Pac. 1069. 


70.——Contingent Remainder.—Where hus- 
band and wife executed mortgages upon her 
separate realty which on foreclosure produced 
surplus money, retaining the character of realty 
for distribution, husband was- necessary party 
to wife’s petition, praying for payment of sur- 
plus to her, because having contingent estate in 
remainder in her lands.—Hackensack Trust Co. 
v. Tracy, N. J., 99 Atl. 846. 


_ 71. Municipal Corporations—Comparative Neg- 

ligence.—Where plaintiff was driving team in 
residential portion of city, on streets not heav- 
ily traveled, in direction which, under city 
ordinance, gave him right of way, there rested 
greater duty on defendant automobile owner 
than upon plaintiff to avoid collision.—Shilliam 
v. Newman, Wash., 162 Pac, 977. 


72. Damages.—In action against city for 
damages to land caused by oulet ditch from 
street drains, where the natural flow of water 
was from street to plaintiffs’ land, and waters 
thrown thereon by ditch caused slight reduc- 
tion of crops, plaintiffs were entitled to only 
nominai damages.—Watkins v. Board of Mayor 
— sae of Town of Port Gibson, Miss., 


73. Instructions.—In view of Laws 1913, c. 
276, § 19, requiring automobile drivers to drive 
in a careful and prudent manner at a speed so 
as not to endanger another’s life or property, an 
instruction from which jury might conclude 
that, if defendants’ employe was driving at the 
legal rate of ten miles per hour, defendant 
would not be liable for negligence in running 
over boy, was erroneous.—Chrestenson v. Harms, 
S. D., 161 N. W. 343. 

74..——Ordinance.—Ordinances may be passed 
regulating or even prohibiting dogs from run- 
ning at large in municipalities —Robberson v. 
Gibson, Okla., 162 Pac. 1120. 

75. Proximate Cause.—Where by reason of 
defective steering gear, plaintiff's automobile 
went through the board fence maintained by 
city at side of bridge, the defect in the car, and 
not the city’s maintenance of the street, was 
the proximate cause of plaintiff’s injury, and the 
city was not liable—Swain v. City of Spokane, 
Wash., 162 Pac. 991. 

76. Public Building.—Under contract for 
construction of public buildings, permitting city 
on contractor's default to sue for damages as 
for breach or take over contract at his expense, 
city acted within its rights when it agreed with 
committee of his creditors to complete buildings 
and pay them amount yet due on contract, less 
outstanding liens.—Federal Heating Co. v. City 
of Buffalo, N. Y., 163 N. Y. Supp. 336. 

77. Negligence—Privity—One buying bread 
from a grocer and injured by foreign substance 
therein can recover from the baker, nothwith- 
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standing the lack of privity between them.— 
Freeman v. Schults Bread Co., N. Y., 163 N. Y. 
Supp. 396. 


78. Newspapers—Contracts.— Where county 
contracted to pay publisher 25 cents per descrip- 
tion for publishing delinquent tax list, payments 
to be made as delinquent taxes were paid the 
collector, amount was payable within reasonable 
time after publication, and, in the publisher’s 
action, it was not necessary for him to allege 
that any of delinquent taxes had been paid the 
county.—Potter County v. Boesen, Tex., 191 S. 
W. 787 

79. Partition—Evidence.—The mere fact that 
a judgment is of record and appears unsatisfied 
is not conclusive evidence that it is unpaid, and 
in a partition suit such a judgment against an 
heir is not conclusive that there is no reason 
why the funds in the hands of the commissioner 
should not be applied to its payment.—A. Kiefer 
Drug Co. v. De Lay, Ind., 115 N. E. 71. 


80. Railroads—Deed.—A deed by a railroad 
to a tract of land over which a railroad right 
of way extends, which made no mention of the 
right of way, does not pass the title to the right 
of way.—Chicago, St. P., & O. Ry. ‘Co. v. 
Washburn Land Co., Wis., 161 N. W. 358. 


81. Negligence.—Mere facts that plaintiff, 
driving a horse, was passing under a railway 
and that the engineer could have seen her ap- 
proaching, and that he permitted steam to escape 
from the engine while she was under it do not 
show actionable negligence.—Louisville & N. R. 
Co. v. Kelly, Ala., 73 So. 953. 


82. Negligence.—Railway receiving a fran- 
chise must answer in damages to any one in- 
jured by its negligence in the use thereof, and if 
it permits another to run a motor car on its 
tracks, it is liable for his negligence as if the 
car were its own.—Midland Valley R. Co. v. 
Toomer, Okla., 162 Pac. 1127. 


83. Reformation of Instruments—Equity.— 
Intelligent business men, who rely on a state- 
ment of the opposite party as to the terms and 
obligations of a proposed written contract which 
they have in their hands, are not entitled to 
invoke the aid of a court of equity to alter the 
contract after its execution.—Bailey v. Lisle 
Mfg. Co., U. S. C. C. A., 238 Fed. 257. 

84. Release—Consideration.— Where physi- 
cian, owner of automobile which injured plain- 
tiff, voluntarily paid hospital bill, ‘the bill for 
repairing his wagon, and voluntarily rendered 
physician’s services, so that relation of debtor 
and creditor was not established, payment of 
claims and rendition of services was not a con- 
sideration for release from liability.—Shilliam 
v. Newman, Wash., 162 Pac. 977. 

85. Sales—Contract—An instrument, signed 
by buyer of automobile which covered an order 
for a designated car, a list of equipment in- 
cluded, price agreed upon, the time of delivery, 
and time and manner of payment, being also 
signed by seller, was a complete contract, and 
in legal effect more than a “receipt.’-—Hebard 
v. Cutler, Vt., 99 Atl. 879. 

86. Reliance on Representation.—The doc- 
trine that in sale of specified articles buyer hav- 
ing opportunity for examination cannot rely on 
seller’s statements as to value held not ap- 
plicable where plaintiff purchased wrapped 
automobile casing and seller represented them 
to be like sample.—M. & M. Co. v. Hood Rubber 
Co., Mass., 115 N. E. 234. 


87. Warranty.—The statement of the seller 
of paint that it is good paint, especially calcu- 
lated for roof paint, and is warranted to be of 
good quality, is not a mere statment of opinion 
of value.—Rice v. Friend Bros. Co., Iowa, 161 
N. W. 310. 

88. Statates—Constitutional Law.—Act 1915 
(27 St. at Large, p. 737) § 1, entitled “An Act to 
regulate the running of motor vehicles,” and 
making a vehicle doing damage to person or 
property subject to lien and attachment, does 
not violate Const. art. 3, § 17, requiring each 
act to relate to but one subject expressed in its 
title.—Merchants’ & Planters’ Bank v. Brigman, 
S. C., 91 S. E. 332. 

89. Street Railroads—Safety Appliance.—Rail- 
way Safety Appliance Act, § 2, as amended by 





Act March 2, 1903, does not require automatic 
couplers on trolley cars run singly between two 
cities in different states, but does require such 
couplers where the cars are coupled togethe 
though each runs by its own motor.—Intern 
tional Ry. Co. v. United States, U. S. C. C. A, 
238 Fed. 317. 


90. Warning.—The failure to sound a street 
car bell on approaching a street crossing held 
not to render the company liable for injuries to 
a passenger in a taxicab which ran into the 
middle of the side of the street car after it had 
come to a full stop.—Camozzi v. Puget Sound 
Traction, Light & Power Co., "ash., 162 Pac. 


. 


91. Telegraphs and Telephones — Interstate 
Commerce.—Under the Carmack Amendment to 
interstate commerce act, § 6, telegraph company 
cannot assert validity and binding force of rate 
or regulation under interstate commerce law, 
when it has not complied with plain requirement 
of such law by filing its rates and regulations 
with Interstate Commerce Commission.—West- 
ern Union Telegraph Co. v. Piper, Tex., 191 & 
W. 817. 


92. Obstruction to 


> 


Highway.—Telegraph 


poles standing on right of way so near traveled 
road as to materially interfere with its improve- 
ment constitute an obstruction within Code 1913, 
ec. 43, § 56a (77), serial sec. 1844.—County Court 
of Wyoming County .. 
350. 


White, W. Va., 91 S. E. 


93. Theaters and Shows—Trespasser.—Where 
plaintiff knowingly entered, where fence was 
down, an area reserved for ‘those who paid ad-— 
mission to see an automobile race without pay- 
ing, and within 20 minutes, before there was 
time to acquiesce in his presence, he was hurt 
by an automobile, he was a trespasser to whom 
defendants owed no duty except to obstain from 
willful injury.—Aughtrey v. Wiles, S. c., 91 S. 
E. 303. 


94. Trover and Conversion—Liability.—Where 7 
property is purchased, and purchaser passes it 
on to another, latter is not liable as for a 
wrongful conversion simply because the prop- 
erty is not paid for.—Biggs v. Carter, Iowa, 161 

W. 3 


aN. . “- 


95. Vendor and Purchaser — Deficiency. — 
Where land is sold by the tract, a deficiency of j 
acreage cannot be apportioned against price, 7 
unless purchaser shows actual fraud by vendor. 
—Parker v. Roberts, Ga., 91 S. E. 345. 


96. Forfeiture.—Where a contract expressly 
made payment of deferred installments material, 
and contained a forfeiture clause, failure to 
make payments for more than one year entitled 
vendor to forfeit contract and retain payments, 
and a belated tender by purchaser could not put 
a ag default.—Krisky v. Bryan, Ind., 115 
N. E. 7 


97. Waiver.—Purchasers of land from party 
claiming under deed from heirs of deceased, by 
making payments, waived objection to apparent 
defects in title that it did not appear from 
record that deceased’s estate had been probated, 
his debts paid, or that there were no other heirs, 
—tTripp v. Sieler, S. D., 161 N. W. 337. 


98. Waiver of Lien.—Where plaintiff co 
veyed legal title to land and received part o 
consideration, and was by defendant’s fraudu- 
lent misrepresentations induced to accept alleged 
title notes on third parties for balance, which 
purchaser knew were of less value than he 
represented, vendor did not by acceptance of 
such notes waive his vendor’s lien.—Fowler v. 
Falkner, Ala., 73 So. 980. 

99. Wills—Children.—In provision in will de- 
vising life estate in realty to testator’s daugh- 
ter, and after her death to “her lawful issue 
share and share alike,” the term “lawful issue” 
held synonymous with “children.”—Brown v. 
Tanz, N. Y., 163 N. Y. Supp. 372. 

100. Legacy.—Where testator’s will pro- 
vided that executor should pay niece $30 each 
month during life of testator’s wife, who was 
living when he died, legacy, being made to rest 
in life of wife, attached immediately on testa- 
tor’s death, and continued from month to month 
for life of widow.—Jesseph v. Westerberg, 
Wash., 162 Pac. 1004. 7 
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